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NOTICES 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PRL  529-1] 

GRANTS  FOR  STATE  AND  DESIGNATED 

AREAWiDE  WATER  QUALITY  MANAGE¬ 
MENT 

Minimum  Standards  for  Procurement; 
Interim  Guidance 

The  following  program  guidance 
memorandum,  distributed  to  Environ¬ 
mental  Protection  Agency  Regional  Of¬ 
fices.  shall  serve  as  interim  guidance  for 
Section  208  grantees  in  their  procure¬ 
ment  pending  promulgation  of  final  EPA 
regulations  regarding  minimum  stand¬ 
ards  for  procurement  and  other  sub¬ 
agreement  provisions  under  EPA  grants. 
Proposed  regulations  were  published  on 
May  9.  1975,  at  40  FR  20296.  It  is  antici¬ 
pate  that  final  regulations  concerning 
the  subject  of  the  May  9,  1975,  proposed 
regulations  will  be  published  in  the  near 
future. 

Dated:  April  2,  1976. 

Andrew  W.  Breuienbach, 
Assistant  Administrator  for 
Water  and  Hazardous  Materials. 

Alvin  L.  Alk, 
Assistant  Administrator 
for  Planning  and  Management. 

Program  Guidance  Memorandum 
(6AM-14) 

PURPOSE  " 

The  purpose  of  this  memorandum  is 
to  set  forth  interim  guidance  on  EPA’s 
policy  and  procedures  concerning  mini¬ 
mum  standards  for  general  procurement 
pending  the  final  promulgation  of  40 
CFR  Part  33,  Subagreement  Regulations, 
by  the  Agency. 

BACKGROUND 

The  minimum  standards  for  procure¬ 
ment  contained  in  this  memorandiun 
have  been  prepared  to  assist  Section  208 
grantees  in  the  procurement  of  services, 
supplies,  and  equipment  necessary  to 
complete  approved  work  plans.  Refer- 
ences  to  the  amendments  to  40  CFR  Part 
35  (§§  35.936,  35.937,  35.938,  and  35.939), 
published  in  the  Federal  Register  pn 
December  17, 1975,  are  contained  in  this 
interim  guidance  and  should  be  referred 
to  for  their  appropriate  use  in  general 
procurement,  'l^ere  there  are  substan¬ 
tive  differences  between  this  guidance 
and  40  CFR  Part  35,  the  provisions  set 
forth  in  this  interim  guidance  shall 
apply. 

TOLicy 

This  guidance  shall  be  In  offect  un^ 
the  promulgation  of  40  CFR  Part  33  reg¬ 
ulations,  and  shall  apply  to  all  contracts 
solicited  and  executed  under  Section  ^08 
grants  as  of  this  date.  Copies  should  be 
provided  to  all  Section  208  grantees  for 
their  immediate  use. 

Interim  Gxtidance  Minimum  Standards 

FOR  Procurement  Under  Section  208 

Grants 

1.  PURPOSE 

This  interim  guidance  has  been  pre¬ 
pared  to  assist  State  and  Area  wide  Plan¬ 


ning  agencies,  funded  under  Section  20B 
grants,  ui  their  procurement,  iiending 
the  promulgation  of  EPA’s  final  rules 
setting  minimum  standards  for  procure¬ 
ment  under  grants  (40  CFR  Part  33, 
published  in  the  Federal  Register  as 
proposed  rules  on  May  9,  1975). 

Section  208  grants  are  awarded  and 
administered  imder  40  CFR  Part  30.  Sub¬ 
agreement  regulations  have  been  issued 
for  EPA’s  construction  grants  program 
in  Part  35.  As  an  aid  to  208  grantees 
wishing  to  supplement  this  interim 
guidance  with  more  detailed  informa¬ 
tion.  it  is  recommended  that  the  amend¬ 
ments  to  40  CFR  Part  35  (§§35.986, 
35.937,  35.938,  and  35.939),  published  In 
the  Federal  Register  on  December  17, 
1975,  be  referred  to  for  their  appropriate 
use  as  guidance  in  general  procurement. 
It  should  be  noted  ttiat  where  there  are 
substantive  differences  between  this  In¬ 
terim  guidance  and  the  subagreement 
regulations  contained  in  Part  35,  the  pro¬ 
visions  set  forth  in  this  interim  guidance 
shall  apply. 

II.  applicability 

This  interim  guidance  applies  to  all 
contracts  solicited  and  executed  after 
the  effective  date  of  this  interim  guid¬ 
ance. 

In  some  cases,  a  subagreement  may 
have  been  executed  under  a  Section  208 
grant  prior  to  the  effective  date  of  this 
interim  guidance.  Such  contracts  are  not 
affected  by  the  requirements  of  this  in¬ 
terim  guidance.  In  other  cases  where  208 
grantees  have  received  proposals  (but 
have  not  yet  executed  contracts),  the 
selection  and  negotiation  provisions  con¬ 
tained  herein  need  not  apply.  However, 
contract  provisions,  such  as  required 
provisions  applicable  to  all  procurement, 
shall  apply  to  all  pending  contracts  and 
any  amendments  to  existing  contracts. 

III.  GENERAL  EPA  POLICIES  AND  PROCEDURES 
REGARDING  PROCUREMENT 

A.  Definition.  A  subagreement  is  h 
written  agreement  between  an  EPA 
grantee  and  another  party  (other  than 
a  public  agency)  and  any  tier  of  agree¬ 
ment  thereimder  for  the  furnishing  of 
services,  supplies,  or  equipment  neces¬ 
sary  to  complete  the  project  for  which  a 
grant  was  awarded,  including  contracts 
and  subcontracts  for  personal  and  pro¬ 
fessional  services  and  purchase  orders. 

B.  General  Subagreement  Require¬ 
ments.  Subagreements  must  comply  with 
the  following  general  requirements: 

(1)  Must  be  necessary  for  and  directly 
related  to  the  accomplishment  of  the 
project  work  (grantees  are  to  avoid  pur¬ 
chasing  unnecessary  or  duplicative 
WTjrk) ; 

(2)  Must  be  in  the  form  of  a  bilaterally 
executed  written  agreement  (except  for 
small  purchases) ; 

(3)  Must  be  for  monetary  or  in-kind 
consideration;  and 

(4)  May  not  be  in  the  nature  of  « 
grant  or  gift. 

C.  Interagency  Agreements  and  con¬ 
tracts  with  nonprofit  organizations.  In¬ 
teragency  agreements  among  and  be¬ 
tween  public  agencies  are  not  treated  as 
subagreements.  However,  interagencar 


agreements  must  contain  binding  re- 
Qulrements  and  responsibilities  mutually 
estebUshed  and  executed  by  the  public 
agencies  involved  and  must  include  an 
Itemised  hreakdown  of  costs  in  the  state¬ 
ment  of  work.  State  and  local  practices 
associated  with  interagency  agreements 
shall  be  used  as  the  prevailing  policy  in 
determining  if  such  work  under  a  Sec¬ 
tion  208  grant  shall  be  conducted  imder 
an  agreement  or  contract  with  another 
public  agency. 

Contracts  with  non-profit  organiza¬ 
tions  (such  as  universities)  need  not  be 
subject  to  the  solicitation  and  selection 
procedures  applicable  to  all  other  pro¬ 
curement.  They  are,  however,  subject 
to  the  same  cost/price  analysis  require¬ 
ments  and  procedures  contained  in  this 
Interim  guidance. 

D.  Grantee  Responsibility.  Section  208 
grantees  are  responsible  for  the  adminis¬ 
tration  and  successful  accomplishment 
of  the  project  and  for  the  proper  admin- 
listration  and  settlement  of  contractual 
and  administrative  issues  related  to  sub¬ 
agreements  made  under  the  grant. 

E.  Grantee  Procurement  Systems. 
Grantees  are  free  to  use  their  own  pro¬ 
curement  systems  provided  that  procure¬ 
ments  made  under  an  EPA  grant  adhere 
to  the  interim  minimum  standards  set 
fortti  in  this  guidance.  In  some  cases,  208 
grantees  may  choose  to  contract  with 
other  governmental  units  on  the  State 
and  local  levels  for  procurement  serv¬ 
ices.  Booh  services  may,  for  example, 
permit  another  governmental  unit  to 
act  as  the  procurement  agent  for  the  208 
grantee  or  may  be  in  the  form  of  advice 
and  consultation  with  the  grantee  in 
establishing  a  sound  procurement  sys- 

'  tern.  Procurementrservices  obtained  from 
atber  governmental  units,  however,  must 
comply  with  the  minimum  standards  set 
iorth  in  this  interim  guidance. 

Applicable  requirements  of  State  and 
local  laws  and  ordinances  apply  to  the 
^tent  that  such  requirements  do  not 
eonfilot  with  Federal  law's  and  meet  these 
interim  minimum  standards  for  procure¬ 
ment. 

_  E.  Conspetition.  It  is  the  policy  of  the 
Environmental  Protection  Agency  to  en- 
eonrage  free  and  open  comiietition  ap- 
pngndote  to  the  type  of  work  to  be 
.peefoEmed. 

(B.  Type  of  Contract  (Subagreement) . 
Tboe  rsonlrements  of  §§  35.937-1  and 
"85.S98-<3,  governing  the  type  of  contract 
iwrmttted  under  EPA  grants,  shall  apply. 
The  •cost-plus-percentage-of-cost  and 
the  percentage  -  of  -  construction  -  cost 
types  (ff  oontiaots  are  prohibited.  It  is 
anticipated  that  the  most  appropriate 
type  of  Edbagreement  in  most  instances 
lor  208  will  be  a  cost-reimbursement  type 
nf  contract. 

H.  Profit.  Only  fair  and  reasonable 
profits  may  be  earned  by  contractors  in 
aiteagreements  under  a  208  planning 
grant.  (SPA,  in  its  own  procurement, 
uses  a  act  of  profit  evaluation  guide- 
lliae — Eoe  41  CFR  15-3.808-50 — which 
grantees  may  utilize,  as  appropriate,  if 
they  deeire  a  formal  system  of  determin¬ 
ing  profit.  Similar  iguidelines  will  shortly 
lie  inoluttsd  in  IheXlPA  Grants  Adminis- 
tratian  ‘Manual;) 
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I.  SmaU  and  Minority  Businesi.  Sec> 
tion  208  grantees  must  show  positive  ef¬ 
forts  to  utilize  small  business  and  minor¬ 
ity-owned  business  sources  of  supplies 
and  services.  Such  effort  should  allow 
these  sources  the  maximum  feasible  op¬ 
portunity  to  obtain  contracts  or  subcon¬ 
tracts  for  work  to  be  performed  under 
the  grant. 

J.  Small  Purchases.  A  small  purchase 
is  the  procurement  of  materials,  supplies, 
and  services  when  the  aggregate  amount 
involved  in  any  one  transaction  does  not 
exceed  $10,000.  The  small  purchase 
limitation  of  $10,000  appUes  to  the  ag¬ 
gregate  total  of  an  order,  including  all 
estimated  handling  and  freight  charges, 
overhead,  and  profit  to  be  paid  under  the 
order.  In  arriving  at  the  aggregate 
amount  involved  in  any  one  transaction, 
there  must  be  included  all  items  which 
should  properly  be  grouped  together. 
Reasonable  competition  shall  be  ob¬ 
tained. 

Subagreements  for  small  purchases 
need  not  be  in  the  form  of  a  bilaterally 
executed  written  agreement.  Where  ap¬ 
propriate,  unilateral  purchase  orders, 
sales  slips,  memoranda  or  oral  price 
quotations  and  the  like  may  be  utilized 
in  the  interest  of  minimizing  paperwork. 
Retention  in  the  purchase  flies  of  these 
documents  and  of  written  quotations  re¬ 
ceived.  or  references  to  catalogs  or 
printed  price  lists  used,  will  sufiOce  as  the 
record  supporting  the  price  paid. 

K.  Documentation.  Procurement  rec¬ 
ords  and  flies  for  purchases  in  excess  of 
$10,000  shall  include  the  following: 

(1)  Basis  for  contractor  selection; 

(2)  Justification  for  the  lack  of  com¬ 
petition  if  competition  appropriate  to 
the  type  of  project  work  to  be  performed 
is  required  but  is  not  obtained;  and 

(3)  Basis  for  the  cost  or  price  for  an 
award  (including  EPA  Form  5700-41, 
Cost  or  Price  Summary  Format  for  Sub¬ 
agreements  imder  U.S.  EPA  Grants, 
where  required.) 

Procurement  documentation  required 
by  S  30.805  (Records)  of  the  EPA  general 
grant  regulations  must  be  retained  by  the 
grantee  or  contractors  of  the  grantee  for 
the  period  of  time  so  specified  and  is  sub¬ 
ject  to  all  the  requirements  of  that  sec¬ 
tion.  A  copy  of  each  subagreement  must 
be  furnish^  to  the  Project  OflBcer  upon 
request. 

L.  Required  Approvals.  The  grantee 
must  secure  prior  written  approval  of  the 
Project  Officer  for  the  following  procure¬ 
ment  actions: 

(1) *A11  subagreements  in  excess  of 

$100,000; 

(2)  EcMih  amendment  to  a  subagree¬ 
ment  in  excess  of  $100,000  (See'Md) 
below) ;  and 

(3)  Cost/Price  analysis  of  subagree¬ 
ments  in  excess  of  $100,000. 

M.  Cost/Price  Analysis.  EPA  Form 
5700-41,  Cost  or  Price  Summary  Format 
for  Subagreements  under  U.S.  EPA 
Grants,  will  be  required  for  all  negoti¬ 
ated  contracts  awarded  in  excess  of 
$10,000  under  a  Section  208  grant.  The 
selected  contractor  shall  be  responsible 
for  the  preparation  and  submission  of 


this  form  to  the  grantee.  (See  attached 
EPA  Form  5700-41.) 

It  is  the  policy  of  EPA  that  the  cost  or 
price  of  all  subagreements  and  amend¬ 
ments  thereto  made  imder  Section  208 
grants  be  considered  as  follows: 

(1)  Subagreements  Over  $100,000.  A 
formal  cost/price  analysis  will  be  re¬ 
quired  for  each  subagreement  expected 
to  exceed  $100,000  under  a  208  grant.  A 
cost/price  analysis  shall  also  be  per¬ 
formed  in  cases  where  an  amendment  to 
a  subagreement  will  result  in  a  contract 
price  in  excess  of  $100,000,  or  where  the 
amendment  itself  is  in  excess  of  $100,000. 

(2)  Subagreements  $100,000  or  Less. 
A  cost  review  will  be  required  of  the 
grantee  for  each  subagreement  under 
$100,000.  As  a  minimum,  proposed  sub¬ 
agreement  costs  shall  be  presented  to  the 
grantee  and  shall  be  supported  by  a  cer¬ 
tification  executed  by  the  selected  con¬ 
tractor  that  proposed  costs  reflect  cmr- 
rent,  complete  and  accurate  cost  and 
pricing  data  applicable  to  the  date  of 
anticipated  subagreement  award. 

(3)  Grantee  Responsibility.  The  208 
grantee  is  responsible  for  the  conduct  of 
all  cost/price  analysis  of  all  subagree¬ 
ments.  and  amendments  thereto,  in  ex¬ 
cess  of  $100,000,  and  for  the  cost  review 
of  all  suba^eements,  and  amendments 
thereto,  imder  $100,000.  The  grantee,  at 
his  own  discretion,  however,  may  cost 
analyze  any  contract  awarded  under  a 
Section  208  grant.  Guidelines  discussed 
in  the  Cost  Analysis  Handbook  for  Sec¬ 
tion  208  Areawide  Waste  Treatment 
Management  Planning,  May  1975  are  ap¬ 
plicable  to  all  grantees. 

(4)  EPA  Responsibility.  It  is  the  re¬ 
sponsibility  of  EPA  to  assure  that  an 
adequate  cost/price  analysis  has  been 
performed  and,  as  such,  may  perform  a 
pre-award  cost  analysis  on  any  subagree¬ 
ment  although  the  primary  responsibil¬ 
ity  rests  with  the  208  grantee. 

(5)  Federal  Cost  Principles.  Section 
30.710  of  the  EPA  general  grant  regula¬ 
tions  and  §  35.936-20  of  the  Construction 
Gitints  regulations  contain  cost  prin¬ 
ciples  which  must  be  used  for  the  deter¬ 
mination  of  the  allowability  of  costs 
under  EPA  grants. 

(6)  Acceptable  Accounting  Systems. 
Section  208  grantees  and  their  c(m- 
tractors  shall  have  accounting  systems 
which  account  for  costs  in  accordance 
with  generally  accepted  accounting 
principles.  Such  systems  shall  provide 
for  the  identification,  accumulation,  and 
segregation  of  allowable  and  unallow¬ 
able  project  costs  under  a  Section  208 
grant.  Allowable  costs  shall  be  deter¬ 
mined  in  accordance  with  9  30.705  of  the 
EPA  general  grant  regulations. 

N.  Fraud  and  Other  Unlawful  or  Cor¬ 
rupt  Practices.  All  procurement  made 
under  Section  208  grants  are  covered  by 
the  provisions  set  forth  in  9  30.245  of  the 
EPA  general  grant  regulations. 

O.  Disclosure  of  Information.  Section 
208  grantees  and  their  contractors  should 
be  aware  that  information  provided  to 
EPA  is  subject  to  disclosure  to  others  un¬ 
less  otherwise  noted  exempt  or  consid¬ 
ered  confidential  pursuant  to  9  30.235  of 
the  EPA  general  grant  regulations. 


IV.  PROCUREMENT  BT  NEGOTIATION 

Authorization:  Section  208  grantees 
may  utilize  procurement  by  negotiation 
(i.e.,  award  of  conh-acts  by  any  method 
other  than  procurement  by  formal  ad¬ 
vertising)  If  It  Is  deemed  necessary  to  ac¬ 
complish  sound  procurement  and  if  any 
of  the  following  conditions  are  appli¬ 
cable: 

(1)  Public  exigency  will  not  permit  the 
delay  incident  for  formally  advertised 
procurement  (e.g.,  an  emergency  pro¬ 
curement)  . 

(2)  The  aggregate  amount  Involved 
does  not  exceed  $10,000. 

(3)  The  material  or  service  to  be  pro¬ 
cured  is  available  from  only  one  person 
or  entity.  If  the  procurement  is  expected 
to  aggregate  more  than  $10,000,  the 
grantee  must  document  its  file  with  a  jus¬ 
tification  of  the  need  for  noncompetitive 
procurement,  and  provide  such  docu¬ 
mentation  to  the  Project  Officer  on 
request. 

(4)  The  procurement  is  for  personal 
or  professional  services  (including  archi¬ 
tectural  or  engineering  services)  or  for 
any  services  to  be  rendered  by  a  univer¬ 
sity  or  other  educational  Institution. 

(5)  No  responsive,  responsible  bids  at 
acceptable  price  levels  have  been  received 
after  formal  advertising. 

(6)  The  procurement  is  for  materials 
or  services  where  the  prices  are  estab¬ 
lished  by  law. 

(7)  The  procurement  is  for  technical 
items  or  equipment  requiting  standardi¬ 
zation  and  interchangeabUity  of  parts 
with  existing  equipment. 

(8)  The  procurement  is  for  experi¬ 
mental,  developmental  or  research  serv¬ 
ices. 

Procurement  by  negotiation  shall  be 
conducted  in  accordance  with  the  fol¬ 
lowing  procedures  and  requirements: 

A.  Grantee  Responsibility.  Section  208 
grantees  are  responsible  for  the  negotia¬ 
tion  of  their  contracts. 

B.  Type  of  Contract.  The  requirements 
of  9  35.937-1  (Type  of  Contract)  in  the 
Construction  Grants  regulations  shall 
apply. 

C.  Adequate  Public  Notice.  To  meet 
adequate  public  requirements,  208  grant¬ 
ees  have  the  option  to  either: 

(1)  publish  the  notice  of  request  for 
proposal  (as  described  in  (D)  below)  in 
professional  journals,  newspapers,  or 
publications  of  general  circulation  over  a 
reasonable  area  similar  to  those  provi¬ 
sions  established  in  9  35.937-2 (b) ;  or 

(2)  employ  the  two-step  process  as 
prescribed  in  99  35.937-2  and  35.937-3, 
whereby  a  notice  of  request  for  qualifi¬ 
cations  is  published  similar  to  the  first 
option.  After  the  evaluation  of  qualifica¬ 
tions  of  firms  and/or  individuals  re¬ 
sponding  to  the  notice  is  completed,  the 
request  for  proposal  is  sent  to  qualified 
candidates  pursuant  to  9  35.937-4. 

These  provisions  shall  apply  to  negoti¬ 
ated  procurements  expected  to  exceed 
$10,000,  except  where  rates  or  prices  are 
fixed  by  law  or  regulation  or  where  a 
single  source  has  been  justified. 

D.  Requests  for  Proposals.  Requests 
for  proposals  must  be  in  writing  and 
must  c(»itain  the  information  necessary 
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to  enable  a  prospective  offeror  to  prepare 
a  proposal  properly.  The  request  for  pro¬ 
posals  must  inform  offerors  of  all  evalua¬ 
tion  factors  and  of  the  relative  import¬ 
ance  attached  to  each  criterion  (a  nu¬ 
merical  weighted  formula  need  not  be 
utilized) .  The  request  for  proposal  must 
also  clearly  state  the  time  and  place  for 
submission  of  proposals.  Sources  which 
request  an  opportunity  to  submit  pro¬ 
posals,  and  which  are  not  otherwise 
barred  by  law  or  regulations,  shall  be 
promptly  furnished  a  copy  of  the  request 
for  proposal  and  shall  be  permitted  to 
submit  a  proposal  in  response  thereto. 

Requests  for  qualifications  or  proposals 
must  include  the  following  statement,  as 
well  as  the  proposed  terms  of  the  sub¬ 
agreement: 

Any  contract  awarded  under  this  request  for 
(qualifications/professional  proposals)  is  ex¬ 
pected  to  be  funded  in  part  by  a  grant  from 
the  United  States  Environmental  Protection 
Agency.  This  procurement  will  be  subject  to 
regulations  contained  in  40  CFR  Subchapter 
B.  Neither  the  United  States  nor  the  United 
States  Environmental  Protection  Agency  Is 
nor  will  be  a  party  to  this  request  for  (quali¬ 
fications  professional  proposals)  or  any  re¬ 
sulting  contract. 

S.  Evaluation  Factors.  Qualifications: 
Section  208  grantees  shall  uniformly 
evaluate,  by  an  objective  process,  the 
qualifications  of  firms  or  individual  re¬ 
sponding  to  the  announcement.  Criteria 
which  should  be  considered  in  the  evalu¬ 
ation  of  candidates  for  submission  of 
pn-oposals  shall  include,  as  a  minimum: 

(1)  Specialized  experience  and  tech¬ 
nical  competence  of  the  candidate  or  firm 
and  its  personnel  (including  a  joint  ven¬ 
ture,  association,  or  professional  subcon¬ 
tract)  in  connection  with  the  type  of 
services  required  and  the  complexity  of 
the  project: 

(2)  Past  record  of  performance  on 
contracts  with  the  grantee,  other  gov¬ 
ernment  agencies,  or  public  bodies,  and 
with  private  industry,  including  such 
factors  as  control  of  costs,  quality  of 
work,  and  ability  to  meet  schedules; 

(3)  Capacity  of  the  candidate  to  per¬ 
form  the  work  (including  any  specialized 
services)  within  the  time  limitations, 
taking  into  consideration  the  current  and 
planned  workload  of  the  firm  or  individ¬ 
ual: 

(4)  The  familiarity  of  the  candidate 
with  types  of  problems  applicable  to  the 
project:  and 

(5)  Avoidance  of  personal  and  orga¬ 
nizational  conflicts  of  interest  prohibited 
under  State  and  local  law  and  §  30.340-2 
of  the  EPA  general  grant  regulations. 

Proposals:  Section  208  grantees  shall 
uniformly  evaluate,  by  an  objective 
process,  all  proposals  submitted  in  re¬ 
sponse  to  a  request  for  personal  or  pro¬ 
fessional  services.  The  request  for  pro¬ 
posal  must  inform  offerors  of  the  evalua¬ 
tion  criteria  and  the  relative  importance 
attached  to  each  criterion  (a  niunerical 
weighted  formula  need  not  be  utilized) . 
Ehraluation  criteria  shall  include: 

(1)  All  criteria  stated  above  regarding 
the  qualifications  of  candidates;  and 

(2)  The  candidate’s  proposed  method 
to  accomplish  the  work  required,  includ¬ 
ing,  where  appropriate,  demonstrated 


capability  to  explore  and  develop  inno¬ 
vative  or  advanced  techniques  and 
methods. 

P.  Negotiations.  Written  or  oral  inter¬ 
views  should  be  conducted  with  all  re¬ 
sponsible  offerors  who  submit  proposals 
within  a  competitive  range,  price  and 
other  factors  considered.  Each  proposer 
with  whom  negotiations  are  conducted 
shall  be  given  reasonable  opportimity 
(with  a  common  cutoff  date)  to  support, 
clarify,  correct,  improve,  or  revise  its 
proposal.  Information  shall  not  be  con¬ 
veyed  to  one  or  more  proposers  which 
would  give  them  a  competitive  ad¬ 
vantage. 

The  object  of  negotiation  with  any 
candidate  shall  be  to  reach  agreement 
on  the  provisions  of  the  proposed  con¬ 
tract.  The  grantee  and  the  candidate 
shall  discuss,  as  a  minimum: 

( 1 )  The  scope  and  extent  of  work  and 
other  essential  requirements; 

(2 )  Identification  of  the  personnel  and 
facilities  necessary  to  accomplish  the 
required  work  within  the  required  time, 
including,  where  needed,  employment 
of  additional  personnel,  subcontractors, 
joint  ventures,  etc.; 

(3)  Provisions  of  the  required  tech¬ 
nical  services  in  accordance  with  regula¬ 
tions  and  criteria  established  for  the 
project;  and 

(4)  A  fair  and  reasonable  price  for  the 
required  work  to  be  determined  in  ac¬ 
cordance  with  the  profit  and  cost/price 
analysis  provisions  set  forth  in  this 
interim  guidance. 

G.  Award  of  Contract.  After  the  close 
of  negotiations,  the  grantee  shall  award 
the  contract  to  the  proposer  whose  pro¬ 
posal  offers  the  greatest  advantage  for 
the  project — technical,  economic,  and 
other  factors  considered. 

An  unsuccessful  offeror  shall  be  noti¬ 
fied  at  the  earliest  practicable  time  that 
its  offer  has  not  been  selected  for  award. 
Upon  written  request  of  an  unsuccessful 
offeror,  the  grantee  shall  disclose  the  rea- 
son(s)  for  rejection. 

The  grantee  must  develop  and  retain 
adequate  records  of  the  basis  for  selec¬ 
tion  for  negotiation  and  award. 

V.  PROCUREMENT  BY  FORMAL  ADVERTISING 

Section  208  grantees  may  utilize  pro¬ 
curement  by  formal  advertising  if  it  is 
deemed  appropriate  for  the  particular 
procurement.  Formal  advertising  shall  be 
conducted  in  accordance  with  the  fol¬ 
lowing  procedures  and  requirements: 

A.  Types  of  Contract.  Each  formally 
advertised  subagreement  must  be  a  fixed 
price  (lump  sum  or  unit  price  or  a  com¬ 
bination  of  the  two)  contract.  The  re¬ 
quirements  of  §  35.938-3  (Type  of  Con¬ 
tract)  in  the  Construction  Grants  regu¬ 
lations  shall  apply. 

B.  Adequate  Public  Notice  and  Solici¬ 
tation  of  Bids.  The  grantee  will  cause 
adequate  notice  to  be  given  of  the  solici¬ 
tation  by  publication  in  newspapers  or 
journals  of  general  circulation  beyond 
the  grantee’s  locality  (Statewide,  gener¬ 
ally)  ,  inviting  bids  on  the  project  work, 
and  stating  the  method  by  which  bidding 
documents  may  be  obtained  and/or 
examined. 


C.  Adequate  Time  for  Preparing  Bids. 
Adequate  time,  generally  but  not  less 
than  30  days,  must  be  allowed  between 
the  date  when  public  notice  is  first  pub¬ 
lished  and  the  date  by  which  bids  must 
be  submitted.  Bidding  documents  must 
be  available  to  prospective  bidders  from 
the  date  when  such  notice  is  first  pub¬ 
lished. 

D.  Adequate  Bidding  Documents.  A 
reasonable  number  of  bidding  documents 
(Invitations  for  Bids)  shall  be  prepared 
by  the  grantees  and  shall  be  furnished 
upon  request  on  a  first-come,  first-served 
bsusis.  A  complete  set  of  bidding  docu¬ 
ments  shall  be  maintained  by  the  grantee 
and  shall  be  available  for  inspection  and 
copying  by  any  party.  Such  bidding  doc¬ 
uments  shall  include: 

(1)  A  complete  statement  of  the  work 
to  be  performed  and  the  required  com¬ 
pletion  schedule; 

(2)  The  terms  and  conditions  of  the 
contract  to  be  awarded; 

(3)  A  clear  explanation  of  the  method 
of  bidding  and  the  method  of  evaluation 
of  bid  prices,  and  the  basis  and  method 
for  award  of  the  contract; 

(4)  Responsibility  requirements  or 
criteria  which  will  be  employed  in  evalu¬ 
ating  bids;  and 

(5)  The  following  statement: 

Any  contract  or  contracts  awarded  under  this 
Invitation  for  Bids  are  expected  to  be  funded 
in  part  by  a  grant  from  the  United  States 
Environmental  Protection  Agency.  Neither 
the  United  States  nor  any  of  its  depart¬ 
ments,  agencies,  or  employees  Is  or  will  be 
a  party  to  this  Invitation  for  Bids  or  any 
resulting  contract.  This  procurement  will  be 
subject  to  regulations  contained  in  40  CFR 
Subchapter  B. 

E.  Sealed  Bids.  The  208  grantee  will 
provide  for  bidding  by  sealed  bids  and 
for  the  safeguarding  of  bids  received 
until  public  opening. 

F.  Addenda  to  Bidding  Documents. 
If  a  grantee  desires  to  amend  any  part 
of  the  bidding  documents  during  the  pe¬ 
riod  when  bids  are  being  prepared,  the 
addenda  shall  be  commimicat^  in  writ¬ 
ing  to  all  firms  or  individuals  in  receipt 
of  bidding  documents  in  time  to  be  con¬ 
sidered  prior  to  the  bid  opening  time. 

G.  Bid  Notifications.  A  firm  or  indi¬ 
vidual  having  submitted  a  bid  shall  be 
allowed  to  modify  or  withdraw  the  bid 
prior  to  the  time  of  bid  opening. 

H.  Public  Opening  of  Bids.  Section  208 
grantees  shall  provide  for  a  public  open¬ 
ing  of  bids  at  the  place,  date  and  time 
announced  in  the  bidding  documepts. 

I.  Award  to  the  Low.  Responsive,  Re¬ 
sponsible  Bidder.  After  bids  are  opened, 
they  shall  be  evaluated  by  the  grantee  in 
accordance  with  the  methods  and 
criteria  set  forth  in  the  bidding  docu¬ 
ments.  The  grantee  may  reserve  the  right 
to  reject  all  bids.  Unless  all  bids  are 
rejected,  award  shall  be  made  to  the  low, 
responsive,  responsible  bidder. 

If  the  award  is  intended  to  be  made  to 
a  firm  or  individual  which  did  not  submit 
the  lowest  bid,  a  written  statement  shall 
be  prepared  prior  to  any  award  and  re¬ 
tained  by  the  grantee  explaining  why 
each  lower  bidder  was  deemed  nonre- 
sponsible  or  not  responsive. 
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state  or  local  laws,  ordinances,  regula¬ 
tions  or  procedures  which  are  designed 
or  w’hich  operate  to  give  local  or  in-8tate 
bidders  preference  over  other  bidders 
shall  not  be  employed  in  evaluating  bids. 

VI.  REQUIRED  PROVISIONS  APPLICABLE  TO  ALL 
PROCUREMENT 

Each  subagreement  awarded  under  a 
Section  208  grant  must  adequately  define 
the  scope  of  project  work  to  be  per¬ 
formed  by  the  contractor  for  the  grantee 
and  must  include  adequate  provisions  to 
define  a  sound  and  complete  agreement. 
Such  general  provisions  w'ould  include, 
as  a  minimum: 

A.  Content  of  Subagreement.  Each 
subagreement  must  adequately  define: 

(1)  The  scope  and  extent  of  project 
work; 

(2)  The  time  for  performance  and 
completion  of  the  contract  work,  includ¬ 
ing  where  appropriate,  dates  for  comple¬ 
tion  of  significant  project  tasks; 

(3)  Personnel  and  facilities  necessary 
to  accomplish  the  work  within  the  re¬ 
quired  time; 

(4)  The  extent  of  subcontracting  and 
consultant  agreements;  and 

(5)  Payment  provisions  in  accordance 
with  this  interim  guidance. 

If  any  of  these  elements  cannot  be  de¬ 
fined  adequately  for  later  tasks  at  the 
time  of  contract  execution,  the  subse¬ 
quent  tasks  shall  not  be  included  in  the 
contract  at  that  time. 

B.  Termination:  Suspension.  Each 
subagreement  in  excess  of  $10,000  must 
contain  adequate  provisions  for  termi¬ 
nation  of  all  or  any  part  of  contract  per¬ 
formance  for  default  or  for  convenience 
by  the  grantee,  or  for  suspension  of  all 
or  any  part  of  contract  performance  by 
agreement  or  by  the  grantee,  including 
the  manner  by  which  the  termination  or 
suspension  will  be  effected  and  the  basis 
for  settlement. 

C.  Remedies.  Each  subagreement  in 
excess  of  $10,000  must  contain  adequate 
contractual  provisions  or  conditions  to 
allow  for  administrative,  contractual,  or 
legal  remedies  in  instances  where  grant¬ 
ees  or  contractors  violate  or  breach  con¬ 
tract  terms  or  conditions,  and  must  pro¬ 
vide  for  such  damages,  sanctions,  and 
penalties  as  may  be  appropriate. 

D.  Records  Retention.  Each  subagree¬ 
ment  in  excess  of  $10,000  must  contain  a 
provision  requiring  the  contractor  to 
maintain  records  of  contract  perform¬ 
ance  as  defined  in  §  30.805  of  the  EPA 
general  grant  regulations,  and  make 
these  records  available  for  inspection, 
audit,  and  copying  by  the  grantee,  EPA, 
the  Comptroller  General  of  the  United 
States,  the  Department  of  Labor,  or  any 
authorized  representative,  to  the  extent 
and  for  the  same  length  of  time  as  is  set 
forth  with  respect  to  grantee  records  in 
§  30.805  of  the  EPA  general  grant  regu¬ 
lations. 

E.  Access.  Each  subagreement  in  ex¬ 
cess  of  $10,000  must  contain  a  provision 
to  ensure  that  the  Project  Officer  and  any 
authorized  representative  of  EPA,  the 
Comptroller  General  of  the  United  States 
or  the  Department  of  Labor,  shall  at  all 
reasonable  times  during  the  period  of 
EPA  grant  support  and  until  three  years 
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following  final  settlement  have  access  to 
the  facilities,  premises,  and  records  (as 
defined  in  S  30.805)  of  the  contractor 
related  to  the  project. 

F.  Audit.  Each  subagreement  in  excess 
of  $10,000  must  contain  adequate  con¬ 
tractual  provisions  or  conditions  to  allow 
for  an  audit  or  audits  of  the  contractor 
in  accordance  with  generally  accepted 
auditing  principles  and  established  pro¬ 
cedures  and  guidelines  of  the  reviewing 
or  audit  agency  (ies)  and  40  CFR  30.805 
and  30.820.  (See  attached  sample  audit 
clause.  Appendix  C-1,  Construction 
Grants  Regulations.) 

G.  Payments.  The  provisions  defined 
in  S  35.937-10  concerning  subagreement 
payments  for  architectural  or  engineer¬ 
ing  services  applv  to  all  procurement 
conducted  under  Section  208  grants. 

H.  Price  Reduction  for  Defective  Cost 
or  Pricing  Data.  The  provisions  of  the 
following  clause  are  required  by  EPA 
only  if  the  amount  of  the  contract  ex¬ 
ceeds  $100,000.  The  grantee  may  elect  to 
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utilke  this  clause  if  the  contract  amount 
is  $100,000  or  less. 

If  the  Project  Officer  determines  that  any 
price.  Including  profit  negotiated  In  connec¬ 
tion  with*  this  contract  or  any  cost  reim¬ 
bursable  under  this  contract  was  Increased 
by  any  significant  sums  because  the  contrac¬ 
tor,  or  any  subcontractor,  furnished  Incom¬ 
plete  or  Inaccurate  co  t  or  pricing  data  not 
current  as  certified,  then  such  price  or  cost 
or  profit  shall  be  reduced  accordingly  and 
the  contract  shall  be  modified  In  writing  to 
reflect  such  reduction.  Failure  to  agree  on  a 
reduction  shall  be  subject  to  the  “Remedies  ’ 
clause  of  this  contract. 

I.  Other  Applicable  Federal  Require¬ 
ments.  Where  construction  activity  may 
be  undertaken,  other  Federal  statutes 
and  requirements,  such  as  the  Contract 
Work  Hours  and  Safety  Standards  Act, 
the  Davis-Bacon  Act  and  related  stat¬ 
utes,  the  Copeland  Act,  or  such  other 
statutory  provisions.  Executive  Orders  or 
regulations  as  may  be  applicable  to  con¬ 
tractors  under  grants,  shall  apply  to 
each  subagreement  in  excess  of  $10,000. 
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